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EXECUTIVE SUMMARY

issues that were coincidental to this. [Issues rglati

- contractual arrangements may not be instrumental/i

mitigated if possible.
Despite challenges and a high burden o DAeso
reportedly has delivered some good deve res %} are a number

of lessons to be learned, or for which 2 Qaramme pro usgful reminders.
With every contractual arrangemeii g a risk efe will be disputes or
areas that lack clarity or are in diffe espective parties. The
more contracts within a pro e e risks. Also manéging
interrelated accountabilities [ Ovi and Programme Director)

~ts with  differefit @Enfities is ihherently problematic

role combines programme

dépendent grsight.  Similar or overlapping
accountabilities s diff ntities under separate contracts should be
eni arrangements considered.

avoided wher

. There is a

Review Team that where possible structural and contractual

u d be re-organised in a manner that reduces risks around

¢rts
tra ct and high administrative and management requirements.
V7N

"In %xt of this report, “virtual” refers fo the fact that the contracted service provider did
sg The

use capacity to resource the requirements of the programme and its contract but
ured additional outside resources.
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Although conflicts may only result from professional, persofal or comme
differences between parties, contractual and structural%ent c
determine the impact if these risks eventuate. ‘

If possible the contractual and service delivery apan nts df thg ViJDP
should be re-organised to retain the potential &hope frod the
existing structure whilst mitigating the risks__it carries, a@ have
eventuated. %

The extent to which either of the f jAgreco nls can be
implemented may depend on legal or% co %h‘ the following
options cannot be implemented, at |&ast a& involved in taking

the programme forward need to joi ee f clear separation of

roles and responsibilities, lines icati ng fpechanism(s) for dispute

resolution. @ )

RECOMMENDATI | |

It is recommende

1. the followin e Cco ed for the structure and contractual
arrangem e PJD {gext phase:

A) Pre%tion —%ﬁ\na) ment Services Contract (MSC)
4

. ucture the PJDP to use a single Service Provider which includes
gramMement roles of the existing PD role, and
VContr%parate role to provide independent monitoring and

@ tec% vice to the PEC.
@7 OR @
o

nalive Option — Separate PD and SP with revised roles -

o

@_l NGTON_n1377155_v5_PJDP_- contracting_arrangements_review.doc
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. Retain the PD role, but with an increased onsibility &

programme planning and management, and

. Reduce the planning and ;nanagement responsi

annual planning) so that it is only providj ice contha
administration and delivery role, and

. Formalise additional independent maomnitqring in acco e With the
original PDD. | @ @

2 NZAID include an organisation ittonal %ent as part of
the tender assessment critepiz ice roles, to ensure

structure, track record ands Q gement viding resources are

adequate and any risks ar fied and the selection panel
uses this information~ ssing sul
3 A Terms of Refer@evel Q e PEC that clearly details

their governance role amd theg, onsipilities of the different types of

members. | Iso clea
by the copira onor i

@NGTONHM 377155 _v5_PJDP_-_ contracting_arrangements_review.doc



of assistance with a shared vision and agreed goal ngth
judicial system as a central pillar of good governance le of law.
The Programme’s focus extends to include suppoft forprocess system

eNCook Islan i {largely

@~ sia, Kiribati,
NoamMoa, Solomon
Isiands, Tokelau, Tonga, Tuvalu and Vanu ;g
The PJDP is a five-year programm enced i early 2006. It is
jointly funded by NZAID and AusAl ith sy equal ntion of approximately
AUD1 million per annum (i.e. AU per .

The overall goal of the PJ@ngthen rnance and rule of law in

Pacific Island Countries throu an s to justice and professional

judicial officers who @pend n ding to legal principles’. The
e

i n-making throughout the course of PJDP

improvement. The Programme operates in

excluded following the Fiji coup), Federat

Marshall Islands, Nauru, Niue, Palau, P Gui

acific Island Countries to enhance

overning body (PEC) have been closely

tely 18 months). Over this period, the

relati@tweWrogramme Director and Service Provider has
required nifi a t of input from NZAID. Recently, this has resulted in

being 0 negotiate contract extensions with the SP resulting in a
n of e delivery.
NZXID is @rocess of re-tendering for the next phase of the PJDP, the
findin % eview will be considered by the PEC and the selection panel in
assgséifg tender proposals far the next phase of the PJDP.

&
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The review report will directly serve the needs of NZAID

providing a basis to make continuous improvements as nedgssgs

implementation structure and contracting model going ith/ The_rev
report’s target audience is the PEC and NZAID.
It is not within the scope of this review to examin detail ptggress made

at the outcome level. It is expected that a broader review, suc Mid-Term

of programme

delivery unless a review could be coy S i d in to the contract

oV n;; arrangements for the
ich programme partners
i ised in relation to the PEC
have been identified for future reference
METHODOLO%:

renewal process.

This review does not focus
programme, ie the role and f

agree are functioning effec

The review te se fructured interviews with a range of people
involved in th bgramm nsultation list Appendix II). The interviews
were carrfed_out-over t%‘ one except for those involving NZAID staff,

@INGTON_M 377155_v5_PJDP_-_contracting_arrangements_review.doc



Constraints around the review process related to an interrupte

A schedule du &

This review was undertaken by NZAID as the lead dofpr ontract
to address specific issues in relation to the imple of tho

egy, Evaluati visory

roles. The lead reviewer is from the Agency’s Sira

or cis team

[/ H O

group which is independent from the progra
responsible for the PJDP.

KEY FINDINGS
The review process identified th

and that these areas often ov i
three areas are:

1. Overall structure of the PJDP and ary

ce a gement thereof.
3. Per_sonal and nal nships of those in key roles within the
Drogramm@ é% ' :

e of the %nd arrangements within that structure

2. Adequacy of cont

@ x ive Committee (PEC) is the overarching .gove‘ming body.
Th Progr@xecutive Committee (PEC) provides overall guidance 1o the
@%@ ementers. The PEC comprises three Chief Justices, one
reprgsepithg “each sub-region; two representatives of lower levels of the
@ including magistrates, justices of the peace and court support staff

@NGTON_M 377155_v5_PJDP_-_contracting_arrangements_review.doc
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and two donor representatives, one each from NZAID ap® AusAlD.
Programme Director is a non-voting member. The Service er/providgs(the

e PEC u

Programme Coordinator (PC) as the secretary to the

and the Service Provider.

The delivery of the PJDP is designed

arrangement comprising a Programme As
lead donor NZAID manages the progr, imp s it via two separate
contracts. The first is a contractgt\ or o “the PEC and has

responsibility for overall develo ;
assessment of the Progra I accorda

providing advice and strategic

nt and performance

the PEC's direction;

assessment and reporting a

directing the activities the Service Pro

PJDP.

NZAID also con 1 v

Justice Soluti oweNe S formed a consortium with Federal Courts
of Australia ( rovi ources for the programme. In particular the

Programn{e nator

al arrangemsgts between the consortium partners making up
ress/issues/that have arisen around roles, responsibilities and
i Aithin consortium. The responsibility of the. SP is the
i tation of R4PJP in accordance with the Programme Director’s direction.
IS no d ptractual relationship between the PD and the SP. Both the

nd t

SP {eport separately to NZAID on contract-related matters.

@-}NGTOI\LM377155_v5__PJDP_-_contracting_arrangements_review.doc
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Role and Structure of PEC ’ &
There were differing views on who the Executive Committe ts an@
su

b-regi

coO ntriesv

in reality, the PEC members are not in a position to eﬁe@r%em
individual countries outside of their home te @y : i carry a

mandate from the Pacific JudiciallCohfer

accountable to. In particular, the extent to which memb
representatives for individual Pacific Island me

representing the Pacific Judicial Conference and its

y at the strategic level for

several reasons. It was a EC members have highly

committed workloads and othe igatt IT1% difficult for them to meet and

ion for meetings before hand and

then make pro-actj 5o 3] In addition, some PEC members
believed they did@ infdrmation about programme delivery to
make as well i cisig ey would like.

The PEC does ot have & specific ToR to guide it and set out its areas of _

Jalso be useful for giving guidance on matters

responsibt 'tm a T%
such the n’ge of contracting donors and their participation and helping to

diffe les W’c management versus programme guidance and
these willbé deaftwi -

i qvision for the PEC to seek independent advice, members

the
eith a of this or had not seen the opportunity or need to do so.
IS m relate to the early comments about the manner in which
meeti repared for and held. Of note was the fact that recent difficulties

the programme had resulted in a number of PEC members talking

ently together around programme issues outside of the normal




working relationship with the PD and no performanc were expré

meeting format. There was a degree of support from wityin the PEC
independent technical advice.
Non-donor members of the PEC glenerally considere%

relation fo role execution. The PD was valued fo ing indepéhs

Contract Arr.'l;mgements ; E @

The contractual arrangements for the P

r& Xrery %n it not unique
for an NZAID programme. Althougl@n on, rrangements have
S

been used by AusAID in other p an initially promoted the

model for the potential it had to nagemgent, ofersight requirements on

the contracting donor by aségi arts e to the independently
contracted PD role.

In most situations where_there is a e§Uirement for a high level of project

management and ivery, NZAID would engage a

Management Servi in the absence of available and

as a regional S specific partner and nor is there a directly
associated ag instijarti : p_re_yio_us_,' PJED was based out of USP but

this was @e ed a 2 for the current programme). AusAlD has an
equiv a éygement (AMCithat it uses.

a esponsibilities that would normally sit with the contracting
i rmg pf programme oversight. The PD contract therefore includes:
@opment management and performance assessment of the

LINGTON_n13771565_v5_PJDP_-_contracting_arrangements_review.doc
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,orogvra:‘amme”.'2 The duties include strong input into the implgmentation of t

programme activities as well as sitting on the PEC as a nondvéii mbe
In comparison with similar models and in light of advice arg SS0Ng
by AusAlD there are aspects of this arrangement wlj impacti

effective implementation of the PJDP. For sep oniractef]

needs to be clear distinction around areas such as: techni

approaches.

Of particular note are the
Initiative (PRPI). This prog
and has the same country spre

implemented via a

number of the peqg
There was a stro

We a PD role separate from the SP is to undertake
sibilities that would normally sit with the dorior (ie

nd overall programme management and oversight.

ssible to say that the structure definitively

two programmes, it can be said that a

2 \F%s of Reference for Programme Director, Pacific Judicial Development Programme,
le 1"Scope of Services.

LINGTON_n1377155_v5_P.JDP_-_contracting_arrangements_review.doc
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programme implementation and delivery responsibilities. It/s difficult to
accountable for programme delivery and at the same tim%

assessor or advisor. '

Although NZAID has effectively delegated some
responsibility to the PD, the position reports to the

-NZAID is accountable there is a mixed reporting line. This is pa
the different responsibilities of the PD that ha i
without adequate consideration to potenti an
i

ists
lies for different aspects of the role. Wit TER, it is

should be reporting to the PEC on angd
programme direction via the PD.
governance body such as the P
direction and not be involvedA

operations.

- A number of PEC members hightighted

the PD role with who had beer~gbleé~No establish an effective working
relationship. it is i 7 the - someone who acts as a key focal

point and who independently advise them and take

cognisance of

be important ghgure ood relationship and communication is

“maintained d programme delivery in the future.

Retwe the%
Where/@onf or tensions afise it could be expected that tight contractual
arra andw oversight could address these. Some of those
" interviewgw for this—revidw were of the view that there was a lack of common
n ding.ar

[Ementgti

ongd the PD’s role in oversight of procurement for programme

ow NZAID should manage this or what its role should be

ing [t c&n) be expected that people in lead roles in a programme of this
nature% highly developed communication and mediation skills for
g professional differences, however, issues could be managed more

add
efidc within a single contract/single entity arrangement.
lNGTON_n1377155_v5_PJDP_~_conlractingh_arrangements_review.doc
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Two issues arise from this, the first is the appropriateness orAyorkability of
PD's role in these instances and secondly ambiguity t contrdcts

themselves. The very fact that NZAID has had to become in media

and arbitration between the contracted parties indic a quaci
arrangements. '

An example of the potential for conflict arising_as a result' of/the_con#tactual

procurement and service delivery.

The Programme Director will
Provider to activate specific a
plan. In the usual and nor

quality is with the Service .

The above reference makesit ¢ that th td need good control over

the .implementation activities Gt the risk. Of note, the above
reference is from the hariNbe SP’s. The ability of the SP to

control what they ar | s of performance and quality in this

sible amongst other things for.....

deploying and managing

: (gine. Qs
gég 'Lsrement of godds and services, including technical

tan n déging this the Service Provider as a minimum

n
IR

: ol % goods and services in accordance with New
e d government procurement guidelines and other
e for money guidance; and

@ontmct and deploy high quality technical assistance for

4

LINGTON_n1377155_v5_PJDP_-_contracting_arrangements_review.doc
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And further:

the Service Provider will be responsible for
contracting the pool of technical expertise.

The SP’s ability to control quality and performanc

would seem clear from the above, however, I provisions 4
ToR make this much less clear, for example:

ot
For certain activities, the Prograry Director
8] has

participating judiciaries

decision-making capagcity.

In a situation where there are encg fessional opinion or approach
ial for copfli
ToRs.

of the PJDP it is difficult to imagine
les and responsibilities of the PD and SP

With a complex

there being no

roles when th oth j

nd t

scope. Therefore there is a high risk that

conflict wif @s' gcting donor will be called on to arbitrate. If

similar grrangements were {OBe used again the scope of one or both roles
shou ngrrowe for gxample the PD role is io have such a high level of
programme/oversight a ontrol, then the SP role should be diminished in this —

Mdin ical input, strategic contribution and accountability
»
ol

ted igk/ around service delivery where they have diminished

<; aﬁ@ cope of the PD role could also help reduce the risk of conflict

N
tha ris¢ from the requirement for independent monitoring and technical

@ ehalf the contracting donor, and their responsibility for programme

LINGTON_n1377155_v5_PJDP_-_contracting_arrangements_review.doc



17

delivery. It is not envisaged that there would be any independgit reporting fr

the PD directly to the non-contracting donor. -

Service Provider Arrangements @
4 e %ﬁ\rg

In order to meet the resourcing requirements for ramm erms of

'~ their contracted obligations the SP (Global Justise Solutions ntered

into a consortium arrangement with the F@ Codirts ¢ Cés alla (FCA).
Central to this arrangement was the prgVisign~\Qy FCA Programme
Coordinator (PC) for the programme.

It is not unusual for a service providere addittona ources for a large
project in a number of different w; randing fro tracting, increasing

o

core staffing levels and entering ips uplementary providers. In
- this instance there are somé | as he consortium. it is an
arrangement between a s (GJS) and non-commercial

the consortium arrangement with FCA. This

<
ifdhe SP not operating as a cohesive unit and the contracted party

My to manage programme delivery has been

ed l‘f the PD assuming part of the SP’s contracted role, but

theirlum partner acting in support of the PD to do so, as
In integral part of the SP.

disputes over respbnsibilities under the separate SP and PD
ifficulties within the consortium arrangement have exacerbated
is cannot be stated definitively that the issues would not have arisen if it

ré Mot Tor the consortium arrangement, however, the informal nature of the

LINGTON_n1377155_v5_PJDP_-_contracting_arrangements_review.doc
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tender evaluation é&riteria.

Personal and Professional Relatio
Differences of personal opinion a
can contribute constructively t
challenge for the PJDP | h
mahagement within the pr m

such differences. This has pla

were made t

~ noted as

'Wme interviewees was the changing perscnnel
AD_and NZAID. Particularly in relation to NZAID as lead

Pacific context as opposed to relationships with organisations.

lenge of using a regional approach to meet the needs within sub-

d individual countries was alluded to in different ways. This included

LLINGTON_n1377155_v5_PJDP_-_contracting_arrangements_review.doc



examples such as the different interfaces between the judicia d custom
justice systems in different countries and the greater ,/social {apd

- PEC, the contracted p3

‘19

2N

linguistic diversity to cater for in Melaﬁesia_compared with

conference it was less realistic to expect them t

Although PEC members felt they could realistically re e c EE ial
Zei@

individual judiciaries from countries other than thejf own. This

. ~ -
and passed on especially beyon@ on ) .

Confidentiality in relation to the rate ¢ s provided frustrations in
terms of open and transpare ings eén/the contractor (NZAID), the

s.and betwe nsortium partners. Regardless of

: rMaddressing issues the fact that i
e two, Py g parties does not build relationships
i i a si@CIMSC arrangement.
as key con ing role in this regard. It is important that the
and gther Pacific partners may have to offer is also
) MU’[ ensuring that the most appropriate resources
gredvn on was raised du—ring the review.

dmatic emphasis and mode of delivery was touched on by

;VELLINGTON__M 377155_v5_P.JDP_-_contracting_arrangements_review.doc
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Implications for cost effectiveness and value for money @
A number of people interviewed gave reasons why th the
structures and programme delivery is not cost effectivé/EX les includ e

adminisirative overheads of developing, undertak admin

comprehensive contracts compared with a parative

ent monitoring

i eparate confract.

Importantly, a separate contract in

the basis of risk around

5

arbitration that the existing érr

o e dvisory area would
not be subject to the same rig ict ore management and
t
a

po’gential costs associated ract ent, the MSC/AMC option

would be preferable.

Further, NZAID’s lac ging contractual arrangements akin
to those in PJDP/3 inef s TikéHhood of either inadequate contract
drafting or ineffietentx ntract management. This is not a slight on
NZAID’s cont acknowledgement that greater resource

- requiremepts: ~Higher! re_ associated- with- contractual -arrangements - -
where t ere?} SS experie%nd institutional knowledge.

Y ‘
eriews was the level use of short term TA for
[ CO red with long term TA or additional faculty members.
As raised with respect to effectiveness in achieving

ave implications for costs and effectiveness/value for

tTelate to the areas of programme structure that are the focus

ELLINGTON_n13771 55_v5_PJDP_-_contracting_arrangements__review.doc




21

parties getting together to reach

face to face, this could be &

programme.
One member of the PEC@
expediency to ensure o
not be at the expense @ phrogr integrity or allow its principles to be
undermined. The w he PEC had confidence in the
id ensure the PEC constituenis’ interests
ncern h_c a different structure did not meet

independent rol w
were being m@ere wo
_thisrequirement. L/ N ~—7 .. . .-

rector” is%:s an inadequate name for describing the role
nflicting expectations of its purpose. The role includes NZAID

monitorin agement and contract management aspects (but
legat rity) along with some programme director roles. Not

i arriage or the best way to achieve different roles. It is not
@n t the PD is expected to represent NZAID in terms of policy
case with some Technical Advisors contracted along similar

usAlD programmes.

;ELLINGTON_M 377155_v5_PJDP_-_contracting_arrangements_review.doc
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The PD can monitor, quality assure, evaluate and then direct espite bein &
a separate and external entity. In a normal MSC/AMC siru irect

normal 1

Rather they would make recommendations back to N ove¥rnangg bodwipr

consideration and possible direction.

CONCLUSIONS

Although the PJDP has been able to
problems at the managerial level hat
programme activities. There is a st
implementing parties as the req
compatible and NZAID as coqtra

solution.

o-praPiems now facing the PJDP are a

that ‘I

proesstad
i utar:

anagement arrangements, being

differences and communications

. ZAID adw:)rogramme design developed with significant input
m which was endorsed by the PEC, but [acking

<\\\ Zﬁ’o
@ expériensedin developing and managing contracts for such a PD/SP

n,.reguliing in:

hniracts that do not clearly or fully clarify separate roles of the

@% PD and SP in such a way that allows differences, including of

z professional opinion, to be effectively resolved or arbitrated.
;ELLINGTON_n 13771 55_v5__PJDP_-_contracting__arranéem ents_review.doc
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o A combination of responsibilities which are cupéntly carried g

by the PD that should be separated into se cghtracts

o Reporting lines between PEC, managi
PG that are not well aligned with accoyttabillies. Q
. . Limited resources within NZAID to administer twgycontra at have
required arbitration and significant a istration wh Ues have
&\ C

pro ntracted

arisen and not been dealt with be

parties.
. Inadequately defined and dogeg m arrangementé
(including roles, responsibildi n procedures).
It is important to also acknowledge he programme and
structures including: good worki i ip 8k the PEC and the PD;
and a high level of commit ivering.The-ptogramme from all parties
regardless of role. The indepe ‘ Al iy that the PD has been able

to bring to the table ha pprecié £
Although, the stru ’fgz arate

C
per se, it greatiy N ed jSk—6f a number of the above factors
on
cur

eventuating, o
them when the .

¥d by other lower risk means. -

ramme and reduced the ability to manage

sason it should not be continued if possible.

ent using a single AMC/MSC model is likely

. |
. : |
;ELLI NGTON_n1377155_v5_PJDP_-_contracting_arrangem ents_review.doc
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phisiei ASibili ,
Responsible for governance of PJDP and overseg
implementation of PJDP by the Programme Director ay

Service Provider

A5

/7

Programme Responsible for overall development, management arg:
Director performance assessment of the Progra e in accordan
with the PEC's direction; providing ;
direction over all policy, planning, ZAID DPM Law &
and reporting aspects of the Pr ) ustice
and directing the activities of Participating PIC
implementation of the PJDP judiciaries
Other  stakeholders
‘ , /\ as necessary
Service Implementation of PJDP An ity PEC via PD
Provider Director’s direction PD
SP
NZAID DPM Law &
Justice
Participating PIC
judiciaries
0 Other  stakeholders
P . , as necessary '
NZAID DPM | NZAID/AMSATDNiBjson poj \@ramme Director and | PD
Law & Justice | Service % on P efhentationfadministrative | SP
» Other  stakeholders

as necessary

d », .

> responsible for providing funding

“TPostT T T e _ FEaEs inLBuniy ™S 'form’atio‘n"'an‘d“acts;"’a’s”lo‘cal"'p‘o‘int‘"of
\v;?é‘it Y

AusAID In coqpefaion with Al stakeholders as
Manager - o) ightio P ddsign, implementation and review necessary
Pacific Law
and Justice ' -
D -
SP

Partner Government

<\

/

ciaries

4”

devéiopment outcomes and outputs in the
ation/of the Annual Plan through consultation with

Other stakeholders
as necessary

PEC

PD

SP

Other stakeholders

as necessary

[Sgrvice
Provid

» Consgliants

P

Ui

PD

SP

Other  stakeholders
as necessary

N

WELLINGTON_n13771 55 v5_PJDP_-_contracting_arrangements_raview.doc
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Appendix lll - Consultation List for Review
Name SN Position \V/ ™
1 Chief Justice of Samoa & Y .\
2 Chief Justice of Federated States of PECS :\ M
Micronesia

3 Senior Justice of the Peace, Cook Islandg,~ PEC NN

4 | Chief Registrar of the High Court, Tong4 &/ REC 70\ Y

5 Chief Justice of Vanuatu /> ~NTREC ()

6 Law and Justice Adviser 7L/ rhAusAINS—

7 Law & Justice Programme Manager~. &//] AusAD ™~y

8 Counsellor /A~ | AGAD

9 Design Adviser {N)) sAl

10 | Team Leader RSN NSZAIL

11 | Development Programme ey A~ NZLID

12 FSU Manager /\\\ \\;NMD

13 | Budget Adviser SO CWZAID

14 | Payments Officer L. )] ~NKZAID
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