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This document should be read alongside the Russia Sanctions Act Statutory Review Consultation Document. This response form is structured to mirror the thematic issues highlighted in the Consultation Document but enables respondents to provide feedback on only the issues of interest to them. A list of all the questions is provided at end of this document.
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You can provide your submission in response to the Consultation Document by using this Response Form and emailing it to RSAreview@mfat.govt.nz by 5pm, Monday 16 December 2024. 

Please note that submissions will be published, with personal information redacted, unless you request otherwise. 
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Topic 2: Institutional Arrangements and interaction with other Agencies
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List of Questions

Topic 1: General questions about the RSA

1. How is the RSA operating and is it achieving its purpose? 
2. Are there any areas of risk that the RSA does not appropriately deal with?
3. What is working in respect of the RSA and what is not?
4. Are there areas that are particularly challenging to comply with? 
5. What could we do to improve the operation of the RSA?
6. Would the RSA benefit from additional statutory objectives or purpose? If so, what would they be?

Topic 2: Institutional Arrangements and interaction with other Agencies

	Interaction between the AML CFT and the RSA

7. Given reporting entities under the AML/CFT Act 2009 are duty holders under the RSA, do you think the RSA is sufficiently clear about the link between the two regimes? 
8. Should AML/CFT supervisors have an express sanctions role under the RSA or the AML/CFT Act to be able to help ensure RSA duty holders comply with their sanctions obligations?
9. In order to better support RSA duty holders with their compliance obligations, should there be more guidance from AML/CFT supervisors about compliance with the RSA? If yes, what guidance would you like to see, and should there be a statutory obligation on duty holders to have regard to this guidance? 
10. Should reporting entities have any further obligations (beyond risk assessment) that they must implement specific to the mitigation of risks relating to Russia sanctions evasion? If so, what? 
11. If the RSA or AML/CFT Act were to be amended to provide a mandate to AML/ CFT supervisors to have oversight and provide guidance to RSA duty holders, which are also reporting entities under the AML/CFT Act, would that raise compliance costs disproportionally?
12. Are there situations where you believe the RSA should prohibit the disclosure of information contained in a SAR report? 

	Interactions with the Customs and Excise Act 2018 

13. Are the processes under the CEA clear insofar as they relate to the RSA/RSR? In Particular, do you have any views about the relationship between, and sequencing of, the processes under section 13 of the RSA and under schedule 5 of the CEA? Are there aspects that could be improved?
14.  For example, should the RSA be amended to provide that:
(i) Any application under section 13 of the RSA in relation to seized goods must be made prior to importation with no application able to be made after importation so as to better align with schedule 5 of the CEA?
15. Alternatively, should the RSA be amended to provide that:
(i) Any application under section 13 in relation to a seized good must be made within 20 days of being informed of seizure, and
(ii) The schedule 5 process in the CEA be stayed pending Ministerial consideration of the section 13 application under the RSA? 

Topic 3: Clarity around the scope of the RSA 

	Duty to report 

16. Are the circumstances where duty holders have an obligation to report under the RSA clear? If not, how could they be made clearer?
17. Is the timeframe of reporting within 3 days of forming reasonable grounds to suspect a sanctions breach an appropriate timeframe? If not, why? 
18. Is the threshold for duty holders to report on reasonable grounds to suspect clearly understood within your business?
19. When a report is submitted to the Commissioner of Police using GoAML, should there be a requirement for RSA duty holders to also notify MFAT at the same time?
20. Is the purpose of SAR reporting for RSA breaches and how that information will be used clear? 
21. Should the RSA be amended to include a positive obligation for non-duty holders to report if they form reasonable grounds to suspect a sanctions breach has occurred?

	Associates and Relatives 

22. Should the concept of Associates be retained as part of the RSA and RSR? 
23. If yes, are the current definitions and guidance on the different types of Associates adequate for the identification of the different types of Associates? If no, please specify which type of Associate creates issues from a compliance perspective and why? 
24. If New Zealand primarily listed Associates by name, in what circumstances, if any, would it still be appropriate to maintain a class of persons who are automatically sanctioned? 
(i) E.g. for Entities should the Associate relationship be maintained to ensure subsidiary companies remain sanctioned and thereby preventing the use of shell companies as a tool for sanctions evasion? If yes in principle, are there any changes you would recommend to help make compliance more straightforward? 
(ii) E.g. should the RSA/RSR maintain the use of Associates when duty holders are undertaking due diligence and identify an agent is being used by a sanctioned person? If yes, do you have any recommendations on how best to do this? 

	Designation Notices

25. Is the status of designation notices sufficiently clear? 
26. Are the designation notices on the MFAT website useful? 



Topic 4: Extraterritoriality 

27. Is the extraterritorial application of the RSA appropriate? 
28. Is the extraterritorial nature of the RSA, including its application to New Zealanders resident overseas, stated with sufficient clarity? 
29. Are the exceptions listed in regulation 12 of the RSR, and the process for the revocation, amendment, or exemption in section 13 of the RSA, in respect of extraterritorial application operating adequately? If not, how might they be improved? 
30. Should there be a nexus to New Zealand in order for an entity to be regulated (see - sections 4 and 26)? 

Topic 5: Investigation and Enforcement 

31. Is the RSA sufficiently clear about the respective roles of New Zealand Police, Customs, AML/CFT Supervisors and MFAT in terms of investigations of potential sanction breaches?
32. Should MFAT as the regulator have information gathering powers to assist with investigations in New Zealand or overseas?
33. When duty holders submit a SAR which is unclear or ambiguous as to whether it relates to a breach of the AML/CFT Act or the RSA would it be appropriate for that information reported under one regime, to be used for the purpose of the other regime? 

Topic 6: Review and Oversight of Sanctions 

	Review and oversight of Decisions made pursuant to the RSA.

34. Should section 13 be amended to make it explicit that the Minister can reconsider sanctions at their own initiative? 
35. Are there ways in which the section 13 process could be improved? 
36. Do you have any other feedback on applications for amendment, revocation, or exemptions under the RSA?

	Review and oversight of Duty Holder compliance with the RSA.

37. Should other oversight bodies (e.g. under the Banking Ombudsman Scheme) have jurisdiction in respect of RSA-related matters? If yes, how should such bodies best liaise with MFAT and NZ Police, in light of their responsibilities under the RSA?
38. Do you have any other comments about the interaction between the RSA’s regulatory framework and other oversight bodies (including in respect of non-duty holders)? 

Topic 7: Prohibitions 

	Asset Freeze

39. Should there be a more explicit obligation to freeze assets or services, in addition to the prohibitions not to deal with assets and services? If yes, why? 
40. Should there be an explicit obligation to freeze assets or services in circumstances where there are reasonable grounds to suspect? If yes, do you foresee any issues with such an approach? 
41. Should there be statutory processes that specify how to deal with the range of assets that may be frozen e.g. super yachts and cash? If yes, do you have any suggestions about any appropriate processes? 

	Prohibited Exports

42. Are the terms “indirectly”, “for use in” and/or “for the benefit of” sufficiently clear as to the type of activity captured? 
43. Are there any other terms in the export prohibitions that could be improved either by amendment or further guidance? 

	Prohibited Imports

44. Is it clear what is meant by importing “indirectly” and the type of activity captured? 
45. Is it clear what is meant by “Russian origin”? 
46. Should there be an exception to the prohibition of Russian imported goods for goods exported from Russia prior to 1991? 

	HS Codes

47. Is the current usage of the HS code system for the purposes of the RSA appropriate and clear? 
48. Are there any HS Codes which you believe should not be included in any of the Schedules related to the import and/or export prohibitions under the RSA? If so, why?
49. If the regulations did not use HS codes, then an alternative would be to have a list of prohibited goods, similar to the Export Controls Strategic Goods List. What are your views on such an approach? 

	Sanctions Evasion

50. Should the RSA/RSR include an express prohibition of sanctions evasion? 
51. If yes, how would such a prohibition impact compliance?  

	Exceptions from the application of sanctions

52. Is regulation 12 clear to interpret and apply? 
53. Whether the circumstances specified in regulation 12 capture appropriate situations where the prohibitions and restrictions imposed by 10, 10 A and 11 should not apply?
54. Specifically, and based on feedback to date, should regulation 12(7)(b) in relation to legal services be broadened to cover New Zealanders overseas providing legal services in circumstances which are consistent with access to justice, but which are currently not within the exception?  
55. Are there any other exceptions in regulation 12 which could be improved or clarified?

Exceptions to Export and Import Prohibitions 
56. Are there any issues with the exceptions described above? 
57. Are there any other situations that should be added to the exceptions in regulation 14 and 14B? 

Humanitarian Organisations Exception - Regulation 18
58. Do you have any views on the definition of humanitarian organisation in regulation 18(2)? Are there any other bodies you think should be added? 

Other Exceptions
59. In addition to the situations listed above, we would be interested in any other comments regarding the use of exceptions in the RSR. 

Topic 8: Definitions and Terminology

	Dealing with Assets and Dealing with Services

60. Is the definition of “dealing with assets” in section 5 of the RSA sufficiently clear? 
61. Is the definition of “dealing with services” in section 5 of the RSA sufficiently clear? 
62. Should “dealing with a security” be separately defined, and if so, why? 

	For the benefit of 

63. Is it sufficiently clear what is covered by “for the benefit of” in the each of circumstances outlined above? 
64. Do you have any other views on “for the benefit of” as it relates to these prohibitions? 

	Designated 

65. Whether the current definitions are sufficiently clear about which persons, assets, and services are ‘designated’? 
66. Whether there is sufficient clarity about what the effect of a ‘designated’ classification is? 

	Sanction and Sanctioned Person

67. Are the terms ‘sanction’ and ‘sanctioned’ sufficiently clear? 
68. Is there any uncertainty as to how the terms ‘sanction’ and ‘sanctioned’ relate to the ‘designated’ classification?

	Other terms and concepts in the legislation

69. Is there any other terminology in the RSA/RSR which pose issues in terms of interpretation or ambiguity?
70. Are there any terms in the RSA/RSR which could benefit from definition?  
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