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\O
WTO-Based Negotiations on the Trade-Related Aspects of E-com ecge
and the Digital Economy Partnership Agreement: Negotiating ate

Portfolio Trade and Export Growth @\‘

O

On 18 September 2019, the Cabinet Economic Development Committee: (bo

2

1 noted that a single negotiating mandate is proposed for t@parate but closely related
negotiations:

1.1  the negotiations based at the World Trad&@&misation (WTO) on the trade-related
aspects of e-commerce; <

1.2 the negotiation of a Digital Econoéi’artnership Agreement between Singapore,
Chile and New Zealand (DEBAQ;

N\
2 agreed to the mandate to guide N&ealand negotiators on the core issues expected to be
covered in both sets of negotiatigns, as outlined in Annex One to the paper under
DEV-19-SUB-0238; \‘6

3 agreed to the mandatb? ide New Zealand negotiators in the DEPA negotiations, which
will build on the W@- ased process, as outlined in Annex Two to the paper under
DEV-19-SUB- ;

4 noted th%mts of negotiating will be met from departmental baselines, and that
Ministerp Will have the opportunity to consider at a later date any costs that may arise from

the §1& t of any outcome;

rised the Ministers of Trade and Export Growth, Broadcasting, Communications and
% igital Media, Commerce and Consumer Affairs, Economic Development, and Finance to
()" approve other proposals that depart significantly from the parameters outlined in Annexes
One and Two;

O

Q& 6 noted that before New Zealand confirms its intention to be bound by the outcome of
negotiations, final agreed texts and accompanying National Interest Analyses will be
submitted to Cabinet for approval;
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7 noted that Cabinet approval will be sought for New Zealand to sign and ratify outcomes of
both negotiations.

Janine Harvey 0
Committee Secretary X

Present: Officials present from: Q
Rt Hon Winston Peters Office of the Prime Minister +
Hon Kelvin Davis Officials Committee for DEV @
Hon Phil Twyford

Hon Dr Megan Woods (Chair) Q

Hon Carmel Sepuloni

Hon Iain Lees-Galloway

Hon Damien O’Connor 6@

Hon Shane Jones %

Hon James Shaw &&

Hon Eugenie Sage

Hard-copy distribution: 5\0\
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Summary

This document contains information for the New Zealand Cabinet. It must be treated in confidence and
handled in accordance with any security classification, or other endorsement. The information can only be \\9
released, including under the Official Information Act 1982, by persons with the appropriate authority. $

\O
WTO-Based Negotiations on the Trade-Related Aspects of E-com que
and the Digital Economy Partnership Agreement: Negotiating ate
Portfolio Trade and Export Growth @\‘
Purpose This paper seeks a negotiating mandate for two separate@glosely related
negotiations: (b

¢ the negotiations based at the World Trade O isation (WTO) on the trade-
related aspects of e-commerce; fb.

¢ the negotiation of a Digital Economy ﬁmership Agreement between
Singapore, Chile and New Zeala@EPA).

Previous None. \@K

Consideration
N
Summary There has been a lag in &velopment of relevant international trade rules and
norms to respond to t precedented growth of digital trade. It needs to be

made easier for busihesses and consumers to take advantage of these new
opportunities. \\g\

While thé@%)-based process is the best chance to set multilateral rules, only
80 WT, embers (out of 164) are currently participating in negotiations. The
DEP& pffers an opportunity to create a ‘living agreement’ that can evolve to
odate developments in digital technology, and to create rules and best
\ ctice that reflect more directly the needs and concerns of New Zealanders.
<

Given the similarity in subject matter, a single mandate is sought to ensure that
\* the overall outcomes in both sets of negotiations s9(2)(j)

A s9(2)(j) protect the
% government’s right to regulate for legitimate public policy objectives.

(b~ The main areas for negotiation are listed in paragraph 5 of the paper.
.&O New Zealand will not agree to include investor state dispute settlement (ISDS)
Q or ISDS-like provisions enabling large technology firms to bring claims against
the New Zealand Government.

Annex One sets out the proposed negotiating parameters for the WTO-based
e-commerce negotiations (and DEPA, where these overlap). Annex Two
outlines the negotiating parameters for DEPA where issues are expected to
build on the WTO-based negotiations.
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Authority is sought for a group of Ministers to approve other proposals that
depart significantly from the parameters outlined in Annexes One and Two.
Cabinet approval will be sought before New Zealand confirms its intention to be
bound by the outcome of the negotiations.

Regulatory An extended National Interest Analysis will be submitted to Cabinet for each set
Impact Analysis  ,f negotiations when approval for signature is sought.

R

Baseline None. O$

Implications @
Legislative None from this paper. {\'
Implications O

Timing Issues None. @~\~Q

Announcement Domestic public engagement on both negotiations is cun@ y underway.

Proactive This paper will be proactively released. 6Q)
Release
Consultation Paper prepared by MFAT. MCH, Cust &eserve Bank, Treasury, Justice,

TPK, DPMC, Inland Revenue, Stat1§K@ ZTE, Agriculture, MBIE and DIA

were consulted. \
Y

Growth indicates that the Prime Minister,

er of Commerce and Consumer Affairs, Minister
of Broadcasting, Co ations and Digital Media, Associate Minister of
Housing (Ma'lorl Housiug), and Minister for Government Digital Services were
consulted, and th t@):w Zealand First, the Green Party and the Labour Party
were also cons

SO

g

The Minister for Tr%@cﬂjnd Export Growth recommends that the Committee:

The Minister for Trade and
Deputy Prime Minister,

1 note that\@ﬂgle negotiating mandate is proposed for two separate but closely related

negotl{

8\ the negotiations based at the World Trade Organisation (WTO) on the trade-related
aspects of e-commerce;

(bg) 1.2 the negotiation of a Digital Economy Partnership Agreement between Singapore,
Chile and New Zealand (DEPA);

Q 2 agree to the mandate to guide New Zealand negotiators on the core issues expected to be
covered in both sets of negotiations, as outlined in Annex One to the paper under
DEV-19-SUB-0238;

3 agree to the mandate to guide New Zealand negotiators in the DEPA negotiations, which

will build on the WTO-based process, as outlined in Annex Two to the paper under
DEV-19-SUB-0238;
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4 note that the costs of negotiating will be met from departmental baselines, and that Ministers
will have the opportunity to consider at a later date any costs that may arise from the content

of any outcome;

5 authorise the Ministers of Trade and Export Growth, Broadcasting, Communications and
Digital Media, Commerce and Consumer Affairs, Economic Development, and Finance to
approve other proposals that depart significantly from the parameters outlined in Annexes

One and Two;
N

6 note that before New Zealand confirms its intention to be bound by the outcome of $
negotiations, final agreed texts and accompanying National Interest Analyses will be \O
submitted to Cabinet for approval; 0

7 note that Cabinet approval will be sought for New Zealand to sign and ratify outté:}s' of
both negotiations.

6@
Janine Harvey ®

Committee Secretary z(\&

Hard-copy distribution: O\
Cabinet Economic Development Committee s\
Minister of Justice
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Office of the Minister for Trade and Export Growth

&

Chair, O
Cabinet Economic Development Committee (DEV) @
Digital Economy — Negotiating Mandate for WTO-based negotiations \the
trade related aspects of e-commerce and Digital Economy P rship
Agreement Z
\%
Proposal S
1. That Cabinet approve one negotiating mandate for two @rate but closely
related negotiations; the negotiations based at the @d rade Organisation
(WTO) on the trade related aspects of e-commer, d the negotiation of a
Digital Economy Partnership Agreement b;ﬁ{ﬁe n Singapore, Chile and
New Zealand (DEPA). &
2. Both processes respond to the unpre ted growth of digital trade and

associated lag in the development\1 levant international trade rules and
norms to support this. The objeet\ﬁ_p s to make it easier for businesses and
consumers to take advantaﬁ@e opportunities presented by digital trade.

3. The WTO-based process is best chance to set multilateral rules but it does

not include all 164 Me . The 80 WTO Members participating so far are a
mix of developed, developing and least developed country Members.

& The DEPA by
contrast oﬁer@n opportunity to create a “living agreement”’ evolves to
accommod evelopment in digital technology and creates rules and best

practice reflect more directly the needs and concerns of New Zealanders.

<
4. Thi®posed mandate sets out an approach that s9(2)(j)
protects the government’s right to regulate for
\éitimate public policy objectives.
R\~

ecutive summary

0(0'5. WTO-based e-commerce negotiations launched in January 2019 and initial
Q& discussions among 80 Members have taken place since then. DEPA
launched in May 2019 to act as a pathfinder for the WTO and other

international processes such as APEC. This paper proposes a mandate for

both the WTO-based e-commerce and DEPA negotiations given much of the
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subject matter is similar. The following topics, including the trade policy
context and the approach to be taken in each negotiation, are covered:

5.1. Business and trade facilitation;

5.2. Non-discrimination provisions; \\'Q
5.3. Data issues and privacy; O$
5.4. Competition and consumer protection; Qﬁ

5.5. Source code and algorithms; O{\

5.6. Digital identities; Q;\.Q

5.7. Artificial intelligence
5.8. Cybersecurity and encryption; Q
5.9. Open and non-discriminatory internet; @
5.10. Market access; (b'b
, Al
5.11. Government procurement
5.12. Cooperation; g\O\
5.13. Development; \
x<Q
5.14. Dispute settlement; \6
5.15. Legal framework; $\
5.16. Treaty of Waitangi;@
5.17. Other excepti r’f&
6. The proposed h@1 ate will ensure that the overall outcomes in both
O

negotiations
%) protect
the go\\dbnent’s right to regulate for legitimate public policy objectives. s9(2)(j)

@

7. Qﬁe proposed mandate reflects the fact that New Zealand will not agree to
s’\} include investor state dispute settlement (ISDS) or ISDS-like provisions

(0'0 enabling large technology firms to bring claims against the New Zealand
&O Government.
Q Background

WTO-based e-commerce negotiations
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8. A sub-set of 80 WTO Members agreed to launch negotiations on the trade-
related aspects of e-commerce in January 2019. This is seen as an
opportunity to demonstrate that the WTO can respond to current trading
realities. Since January, Members have been invited to submit text proposals
and have had initial discussions in three negotiating meetings (in May, June \\9
and July). New Zealand submitted proposals for discussion on four topics: $
consumer protection, customs duties on electronic transmissions, paperl@go
trading and e-invoicing. x_

9. The text proposals and discussions this year have clarified the range @sues
that we expect the negotiation to cover. A question remains as t Qat level
of ambition is possible among this diverse group and whether aw g"‘Tc:al mass”
of Members agrees to the final outcome.

10.  While further text proposals may be made, including by N@Qealand, the core
elements under discussion are familiar to us t h our existing FTA
practice.  They include elements on which have already made
commitments through FTAs (including AANZPQ, PTPP and the Singapore
Upgrade), as well as others under negotiatiof currently (including with the EU,
the Pacific Alliance, the RCEP, and the L’ﬁ@de of our FTA with China). This
mandate focuses on the outconxe\Q}and protections to be secured for
New Zealand in the negotiations.. %)

DEPA %\Q\

11. The Trade Ministers of ealand, Singapore and Chile announced the
launch of negotiation%ﬁa DEPA on 16 May 2019. Since then a formal
preparatory process haS commenced and negotiators have sought views from
New Zealande s.\cm paper seeks a mandate for the negotiations through to
substantial ¢ sion, intended to be announced by Leaders in November

2019. Following that, DEPA is intended to be a “living agreement” that can
grow inébstance and membership.

12. Th(@r e overarching objectives for the DEPA therefore are to:

\1&,1. Co-create and shape global norms for digital trade. This is an area that
. QQ) is commercially critical to small economies (in particular SMEs) and is
\\, integral to the Government’s productive, sustainable and inclusive
(b.o economic strategy as well as wider well-being objectives.

Q\O 12.2. Create a model digital economy agreement that can act as a pathfinder
for others, raising ambition in other contexts and forums, and that can
be integrated into and support processes in the WTO, OECD, APEC

and elsewhere.
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13.

14.

Comment

Approach to Mandate @

15.

16.
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12.3. Build confidence on new economy issues to advance and sustain a
rules-based order for trade and to demonstrate the benefits of working
together with others on trade policy at a time when many economies
are choosing to go it alone (or bilaterally).

The text under discussion in DEPA draws extensively from FTA practice but
also seeks to establish cooperation in newer areas (such as for digital
identities) so rules and norms for the wider digital economy can be develor@
over time, supporting multilateral engagement longer term. This negotiating
mandate therefore draws on existing FTAs, particularly CPTPP &he
Singapore FTA Upgrade, but also reflects New Zealand’s fom@‘@Iooking
interests.

While the Trade for All Advisory Board has not yet reporggtpect DEPA to
take a more progressive and inclusive approach to tra egotiations. The
three parties recognise the importance of bolsterin Es (a key element of
the Trade for All Agenda), and an agreement that s for these businesses
will contribute to deepening and expanding «ﬂg& ealand’s exporting base,
including in the regions. It is also intended that DEPA could include elements
to cooperate with Chile and Singapore %SSréding the inclusion of Maori and
women in the digital economy.
g y \Q)

N

This paper provides bﬁ@bund on the main areas for negotiation and seeks
approval of a negoti mandate for New Zealand negotiators. As a cross-
cutting approach\@%)pose that the overall outcomes in each process should
S

%) protect the government’s right
to regular&r legitimate public policy objectives.

I pr@se that any issues arising that are not explicitly addressed in the
negetiation-specific annexes attached be dealt with in accordance with New
land’s existing policy settings and in consultation with relevant agencies

\A and Ministers where necessary.

O

o
©

16.1. Annex one contains negotiating parameters for the WTO-based e-
commerce negotiations (and DEPA, where these overlap), based on
provisions contained in AANZFTA, CPTPP and the Singapore FTA
Upgrade and ongoing negotiations (including with the EU, the Pacific
Alliance, the RCEP, and the upgrade of our FTA with China).

&
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16.2. Annex two outlines negotiating parameters for DEPA where issues are
expected to build on the WTO-based e-commerce negotiations.
Additions or amendments to DEPA following the conclusion of the initial
agreement will be subject to Cabinet consideration at the relevant time.

Consultation with New Zealanders §
@)

17.  During the public submission processes there was strong support, particularl
from businesses. Concerns were also raised about the following: o@

localisation, privacy/the protection of personal information, and compegtition
policy related to large platforms. There will also be a general public jaterest in
ith civil

engagement and transparency. A programme of engage%

society and Maori in particular is underway. 6
Business and Trade Facilitation (D‘Q
18. Business and trade facilitation provisions promote tr@adoption and use of
relevant technologies at the border to facilit ade. As the digital
environment opens new avenues for traders,%r{d onsumers, Governments
must ensure that border procedures support’ the seamless and secure
movement of goods. We want to achie aperless trading elements for all
border related processes, such as sSﬁexample) sanitary and phytosanitary

measures. As a broader objectiv intend to use DEPA to promote the
interoperation of data systems,f(gder processes and agencies.

19. In addition to elements ths@cus on trade facilitation at the border, these
negotiations could cover(the wider legislative and commercial environment.
This includes the re@nition of electronic contracts and signatures as
equivalent to paper-documents, the value of supporting electronic transactions
frameworks, a \Qc ronic invoicing and payments.1 In some areas, such as

e-invoicing, Qﬁre New Zealand’s recent agreement to cooperate with

Australiag?kr the Single Economic Market agenda is more advanced than in
manyrégions, systems and rules are still developing domestically.

20. EIng&nic payments (e-payments) is an issue of increasing focus, with
ltiple systems emerging. Examples include credit-card based systems

. A@such as and banking-linked models such as
c’)\\, Each model presents regulatory and policy challenges.

> 56(a), $9(2)(9) (1)

While not covered at this stage of either WTO or DEPA negotiations, there are even further
commercial transactions that could benefit from adopting or recognising common digital
standards such as bills of lading, insurance and letters of credit. International rules may cover
these areas in the future.



%

Non-Discrimination Provisions

21.

22.
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56(a), $9(2)(9)(i)

New Zealand has a growing financial technology (Fintech) industry
interested in cross-border e-payments. A predictable, non-discriminatory and
transparent international environment would support future commercial
opportunities. It is not yet clear whether the WTO-based e-commerce
negotiations will cover e-payments, but | expect DEPA to focus on creating a

framework for future cooperation that supports NZ's Fintech sector.

&
O
S

The WTO has had a time-bound moratorium on the ch@g of customs
duties on electronic transmissions since 1998, which @ ypically renewed
every two years. We have secured a permanent n&@orium in some of our
FTAs, 56(a), s9(2)(j)

A moratorium ensures that buéﬁésses will not face customs
duties on their electronic products (e.g. a_tariff will not be applied to an e-
book), but some developing countries oncerned about potential future
revenue loss due to the digital deliv f products (e.g. e-books versus the
import of a paperback book), and %xpectation that 3D printing may impact

the import of manufactured @ s9(2)(j)

2

Z

Linked to this, s;r?f\\e.Q Members are seeking a provision to prevent

discriminatory tr nt of digital products. s9(2)(j)

%Q’b
>

\©
KQ’

Data%s%es and Privacy

&8

o
©

Data is at the heart of digital trade and the wider digital economy. We are only
now starting to see the potential for data to support well-being in New Zealand
and to drive innovation amongst businesses. In the international context, the
ability to move and access data across borders and to choose where to store

The moratorium does not affect the ability to extend non-discriminatory taxation (such as New
Zealand’s GST) to imported services or digital products.

&

@
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data is important for businesses, particularly SMEs. The role of open data for
government, social and economic objectives is also important. Some
countries have, however, introduced barriers to offshore storage and
movement of data.

(known as forced data localisation). This adds costs for New Zealand \\9
businesses which might otherwise use cloud services. There are also some $
controls on movement of data. Some are legitimate, such as the requireme s{o

of New Zealand’s Privacy Bill. Others, however, are driven by ’Q
mercantilist and protectionist objectives. O\

R
6((’

| do not expect that wider questions relating to data gov@ce, for example
questions of data ‘ownership’, will be broached .in»thé context of either
negotiation.  In this regard, nothing is exp;ﬁ that will affect the
government’s ability to shape policy regarding@ otection of data including

as part of the whole-of-government approach to*address issues raised in the
context of Wai 262. g\o

Securing robust global disciplir@on the protection of personal
information/privacy is a prioritydB oth negotiations. Helping to build a
global consensus around rob @r acy protections is the best way to protect

New Zealanders from unau ed access to their personal data. s9(2)(j)

Provisions on cross-border transfer of information and to prevent forced
location of computing facilities recognise the value of information flows and
the development of new technologies and services. At the same time, these
provisions should preserve the Government’s ability to take measures
affecting cross-border transfers of information by electronic means (such as in
the Privacy Bill), or the location of computing facilities in the event that
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legitimate public policy issues arise. Many countries (including New Zealand)

already require local storage of financial information for tax purposes, but

access to data is increasingly relevant for activities such as competition
investigations.

g@

27.  59(2)(j), s6(a)
KO

New Zealand’s trade agreements. Any provision be designed consistent
the International Open Data Charter.

xO‘
\Q)
o

Competition and Consumer Protec@
b

28. The concept of open government data has not pre;‘@ly been addressed in

consumers and busin have the information to trade with confidence and
have access to ap§ iate redress if things go wrong. 159(2)(i)

>°

w Zealand will also seek provisions to minimise sending of
unsolic@bcommercial messages (known as SPAM), consistent with the
U @l ed Electronic Messages Act 2007.

29. New Zealand will seek g st consumer protection provisions to ensure

e e is an active international debate regarding competition implications of
@h digital economy. For example, online platform businesses [s9(2)(g)(i)
\} may offer both infrastructure to connect buyers and sellers, as well as acting

(b‘ as a seller. The WTO, however, has not yet addressed competition issues

and is unlikely to do so. DEPA may be able to provide a forum for future

New Zealand’s privacy regime is assessed to have an adequate level of data protection
compared to the EU’s legal requirements. The adequacy status will be reviewed in 2020.
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discussions on whether generic competition laws and existing enforcement
tools are sufficient to protect competition.

Source code and algorithms

31. Software companies report difficulties protecting source code?, especially in \\'Q
jurisdictions where providing access to code is a condition of doing business. $
Source code provisions in FTAs, such as CPTPP, introduce a prohibition o O
governments requiring access to source code as a condition of market e
Provisions are limited to “mass market” software (as compared to be{boke
software which is a primary market for New Zealand firms) anb@clude
software used for critical infrastructure. Q/Jr

O

30. 59(2)()

Digital Identities

31.  Digital identity (e.g. natighal business numbers) is a new issue for trade

agreements. s9(2)(j) \\'Q

Q)SQ
&
o

Artificial Int nce (Al)

32. P 6&isions on Al are also new to trade agreements. As government and other

Q\)ar anisations are relying more on Al to make significant decisions, creating

@ and maintaining trust in Al systems becomes crucial for institutions to maintain

O the trust of their communities. Inclusion of Al will therefore acknowledge the
&O(b‘ importance of frameworks under discussion in other international fora.

%

Source code is the human-readable version of the core code in software and is key proprietary
information for businesses.
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s9(2)(4)

This will support other ongoing work.®
Cyber Security and encryption

33. Strong encryption is a fundamental element of good cyber security. This is
increasingly critical to New Zealand’s national security and economic
prosperity. New Zealand’s established position includes a duty for networ
providers and services providers to assist in decrypting communicati
where the network operator or service provider has provided the enc
The changing technology environment and the increasing use of ¢ ption,

however, create challenges for law enforcement. s9(2)(j) Q;‘r

6®
34. New Zealand’'s existing FTAs recognise the ,@‘&ance of cooperation on
cyber security matters. While New Zealand has‘ether avenues for cooperation

on cybersecurity, s9(2)(j) s\o\

A
x<Q
N

Open and Non-Discriminatory Inte Qet Neutrality

35.  Net neutrality is the pringiple that internet service providers treat all data
equally (e.g. in relati speed or charge) and should not discriminate in
favour of or aga rticular users, content, websites or platforms. Despite
broad alignm § concepts of free and open internet, net neutrality as a
concept is n@ ed in New Zealand law.

’b
\©
\Q’

Q 5 New Zealand recently adopted the OECD Principles on Al and has joined France, Canada
and several other countries to form the International Panel on Artificial Intelligence

° s9(2)(j)

N
N
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Market Access

36.

37.

38.

Government Procurement
O

39.

Some WTO Members have proposed that the WTO-based negotiations should
improve market access commitments made in the WTO General Agreement
on Tariffs and Trade (GATT) and General Agreement on Trade in Services
(GATS)”. On goods, the sole proposal tabled thus far asks participating
Members to join the WTO Information Technology Agreement (ITA) and its
2015 expansion (ITA II).8 New Zealand is a participant to both the ITA | @
ITA Il and has implemented relevant tariff elimination commitments. {\

59(2)(j) @)

&
| do not expect DEPA to inc a market access negotiation.

Z

Government Proc féqlent (GP) commitments enable export opportunities for
New Zealand shsses through guaranteed access to government markets

(0.2

Q

A4

Services rr‘)ﬁl access commitments relate to the ability of services providers to supply
services g oreign market. Commitments ensure Members will not impose measures that
restri \Qgéss to their market on the basis on quotas, value of services transactions, types of
leg ity or joint venture used to supply the service, and foreign capital. In the WTO context
these are set out in our GATS schedule agreed in 1995. Most of New Zealand's FTAs also

ude services market access schedules. Unlike tariff negotiations, they do not typically
esult in changes to the actual access conditions for services exporters. Instead,
commitments provide predictability by locking in minimum conditions — in practice countries
are often far more open for services trade than their commitments would suggest.
The WTO Information Technology Agreement (ITA 1) is an understanding reached in 1996
among a sub-set of WTO Members under which they eliminated tariffs on a range of IT
products. In 2012, 53 out the 82 ITA (I) participants agreed to commence negotiations to
expand the range of IT products covered and the expanded WTO Information Technology
Agreement (ITA Il) negotiation was launched. Via a non-binding Declaration, ITA (ll)
participants agreed during the 10th WTO Ministerial Conference (MC10) in December 2015 on
the timeframe for reducing tariffs on an agreed list products. Participants agreed tariff
elimination will be phased through equal stages over a 4 year period from 1 July 2016.

&

O
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on a non-discriminatory basis. DEPA provides an opportunity to evaluate with
like-minded partners whether the digital economy impacts GP commitments

and whether additional provisions are necessary. This is particularly important

for SMEs that rely on accessible and transparent digital platforms to gain

access to procurement opportunities. | expect the WTO-based negotiation to \\'Q
exclude government procurement from scope, given the existence of the $
WTO'’s stand-alone rules on GP. Qﬁo

Cooperation {\

40. Given the evolving nature of the digital economy, provisions on c@ation
will be a valuable element of both processes. Cooperati re the
outcomes remain relevant in future, as well as providing hook for
discussions on issues too difficult to secure now. Suc&ocesses often
involve resource implications for relevant agencies. O@als will therefore

seek to frame cooperation in a way that Ne land can scale its
engagement to fit with relative priorities or availabl ources.

Development &

41. Development is not relevant for DEPA Kﬁbﬁwill be a complex issue for the

WTO-based negotiation. s6(a), s9(2)(]%\
b\
N\
N\
%

&
@\
Q)b

Dispute Settlem,

42. As a@@del digital economy agreement that acts as a pathfinder for others, |

ex;{Q that DEPA to be legally enforceable through state to state dispute

tlement. Any provisions on dispute settlement will be based on the WTO

. AQ)Dispute Settlement Understanding and reflect international best practice.

\\, DEPA will not include any ISDS or ISDS-style provisions. Companies or

(b.o individuals will not be able to claim against the New Zealand Government
&O relating to DEPA commitments.

%
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Legal Framework for WTO-based negotiations and DEPA

43. New Zealand’s approach to the WTO-based negotiation on e-commerce is
based on our WTO reform proposal on Flexible and Open Negotiating
Approaches. This means we are supporting and participating in the
plurilateral process (negotiating between a subset of members) but the
process must be transparent and open to all Members. We will also propose
that any results must apply on a Most Favoured Nation (MFN) basis.® Q

44. s6(a), s9(2)()| X
\

Treaty of Waitangi \Q)\

45. New Zealand maintains a Tre ¢ ‘.?f Waitangi provision in its WTO GATS
schedule and our FTAs c@ a similar provision. This enables the New
0

Zealand government to t domestic policies according more favourable
treatment to Maori, i ing in fulfilment of obligations under the Treaty of

Waitangi. s9(2)(j) *

@80
2

>
@
%

<
(‘)K@Axwptions

General and security exceptions are important tools for protecting space to

(b. regulate for legitimate public policy concerns.|s9(2)(j)

9 MFN basis means that commitments will be extended to benefit all WTO Members.
s6(a), s9(2)(j)

N
N
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s9(2)(3)
—
47. 59(2)(3) @)

Consultation O\

48. The following departments have been\consulted in the preparation of this
paper and concur with its recom&ions Department of Internal Affairs,
Department of Prime Minist Cabinet (NCPO), the Commerce
Commission, Inland Rever@& partment, Ministry of Business, Innovation
and Employment, Minist ure and Heritage, Ministry of Justice, Ministry
of Primary Industries, §$ealand Customs Service, New Zealand Trade and
Enterprise, Reserve k of New Zealand, Statistics New Zealand, Te Puni
Kokori and the Tréasury

Financial impli ns

49. The W sed e-commerce negotiations and DEPA negotiations will be met
withi %' AT’s baseline funding. Any cooperation initiatives will be funded
frorﬁ aseline or subject to budget processes.

504\$ere should be no fiscal implications from either outcome resulting from a
\3 loss of tariff revenue.

@Human rights

Q& . There are no inconsistencies with the Human Rights Act 1993 and
New Zealand Bill of Rights Act 1990.
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Legislative implications
52. There are no legislative implications directly resulting from this paper,
however, Ministers will be updated if these become apparent.

Regulatory impact analysis $\\,Q
53. Not required at this stage. If the outcome of the WTO-based e-commerce
process is such that a text is submitted for signature, an extended Nati@
Interest Analysis (incorporating a Regulatory Impact Analysis) w e
presented to Cabinet. An extended National Interest Analysis (incorp ga
Regulatory Impact Analysis) will be presented to Cabinet whe tiations
have concluded and the final agreed text of the DEPA is mitted for

approval for signature. Q

Gender implications %
54. No gender implications statement is required. b

. . «&Q’
Disability perspective <
55. No disability perspective statement is req&(@].

Publicity ‘ \Q}

56. MFAT is currently undertaki ) domestic public engagement on both
negotiations to ensure tha %ealanders have the opportunity to engage
on issues of interest. Epngagement activities to date have included a public
submissions proces \(Pg’meetings targeted at Maori, industry, and the
general public. Key bbjectives of the engagement will continue to be i) ensure
that New Zeal &6& ave a fuller understanding of the important issues under
negotiation %ii) the views of New Zealanders are understood and
incorpora{%qj o0 New Zealand'’s negotiating position.

Proactiv&\ease

57. T éMinistw of Foreign Affairs and Trade will proactively publish a copy of this
er on its website.

(B}commendations
0(0'59. The Minister for Trade and Export Growth recommends that the Committee:
Q 59.1. Approve the recommendations outlined in Annex one to guide

New Zealand negotiators in the WTO-based e-commerce and DEPA
negotiations.
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59.2. Approve the recommendations outlined in Annex two to guide
New Zealand negotiators in the DEPA negotiations, which will build on
the WTO-based process;

59.3. Note that Annex one includes recommendations for the core issues \Q
expected to be covered in the WTO-based e-commerce negotiations s\.
and the DEPA,;

59.4. Note that Annex two includes recommendations to build on or exp®0K
upon WTO-based e-commerce negotiation outcomes in DEPA,; {\.

59.5. Note that the costs of negotiating will be met from df\T ental
baselines, and that Ministers will have the opportunity t%} sider at a
later date any costs that may arise from the content of 6}/ utcome.

59.6. Agree that the Ministers of Trade and Export Qh, Broadcasting
Communication and Digital Media, Commer e@n Consumer Affairs,

Economic Development and Finance h elegated authority to
approve other proposals that depart s&ﬂ ntly from the parameters
outlined in Annex one and two; &

59.7. Note that before New Zealand co s its intention to be bound by the
outcome of negotiations, fina\ ed texts and accompanying National
Interest Analyses will be su@ ed to Cabinet for approval.

59.8. Note that Cabinet app @ will be sought for New Zealand to sign and
ratify outcomes of both\negotiations.

59.9. Note that this p@%ill be proactively released.

Approved for lodgem t\Q

&
<&
%)
Hon Dayid\Parker
Mini%;%nr Trade and Export Growth
S
o
{0

©
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Annex one: Mandate recommendations for WTO E-commerce and DEPA

Annex withheld in full under s9(2)(j)|
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Annex Two: Mandate recommendations applying only to DEPA

This Annex applies only to DEPA and contains recommendations to build on what
could be agreed in the WTO-based e-commerce negotiations.

>
N
©

\Remainder of Annex withheld under s9(2)(j)\






